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Dear 8ir; Opinion No. 0=3658

partasnt has bean received and
tinent facts from yousr reque

*] have a question go
Gertain advertisingsyst
& very ooming ref

tails of the
ates.

ed and operated by
oocapany is a gan-
u all of the de-
the same Oper-

_ "This rqfifery has \its holutlo deslers and
sende out to eta ‘with a number on
open for inspection,
in ftexps which stamps and
are given Lo the'Retelilers of this partieu-~
oner is given a booklset and
*\makes purchases for every ten cents,
sthpup 1s pIeoced\in the booklet, until the booklet

1ce for esch corresponding numbder is-

oklet, and the prizes range froam two Qquarts
of 01) t0 $20.00 in cesh or merchandise or preaiums.

In other worda, ths holder of esach number who hap-

pens to £111 out his book and eends it in gets soae-

thing renging from two quarts of oll up to $20,00,

should he happsn to have the number that would get

either the $20.00 ormarchandise as revealad by the

master sheet.
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"« »s =« In this partiocular case, we heve (1)
& ocongideration and it would be as followa:

*The purchaser, it is true gets his merchen-
dise for his money and inaddition thereto, he gets
the stemp and ifhe gets enough stamps it will en-
title him to send his booklet in and partioipate in
having the lucky number to win the §20.00., It is
true that he gets merchandise in sddition to the
stanps but es you will recall, in ths bank night
decinsion the Court held that the fact that the pur-
cheser ofa tioket to the ploture show and got the
privilege of saeing the show, 4id not remove it
from a game of chance, beoeause at the sams tine
he obtained a chance towin the prize given by the
pioture show to the holder of the luoky number.

"s * « This case is somewhat differeng, but
in this ocase atbar, we astill have the opportunity
gonferred upon the holder of each number to get
$20.00, it he happens to hold a number, which ao-
cording to the mastser sheet, would entitle him to
$20;00. Its this opportunity that he has oraight
have the number calling for the $20.00 on the mas-
ter sheet that encourages the seales. The purchaser
4ces not know his nunber or what it anight entitle
him to, until he sends it into the refinery, and
nobody knows but the refinery what numbers are en-
titled to $20,00. The wholesale dealer or the re-
tailer or the holderof the booklet does not know
whether he is entitled to the $20.00 ornos, until
after they send thes bockle$. into the refinery, and
then in turn notify the holder of the booklet.

s e 8 "

We have carefully oconsidered the facts e¥niwmharetad
in your requaest desoribing the operation of the advertising
asystean maintained end cperated by the refining and sales oom~

pany.

Article III, Seotion 47 of the Constisution of the
8tate of Texas reads:

*The Legislature shall pass prohibiting the
establishment of lotteries and gift enterprises
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in this state, &8 well ae the sanle of tickets in
lotteries, gift enterprises or other svasions in-
volving the lottery principel, estab!ished or sm-
isting, in other states."

Pursuant thereto, the Legislature of this Btate has
snaated Article 654 or the Penal Cods which nakes 1% unlaw-
ful toutabluh a lottery or dispose ofeany estate, real or
personal by lottery, and further makes it uniawful for any
person tosell, offer for sale or keep for sele any tickets
or part tickets in any lottery.

As stated inour Opinion No. 0-1819 2nd reaffirmed
in Opinion No. 0-2063, the elements sssential to constitute
a lottery are: (l) & prize; (2) theelement ofchance} (3) a
conaideration.

The CITY OF WINK v. GRIFFITH ANUSEENT CC''TANY {Tex.
8up. Gt.) 100 8.V, (zd) 695‘

gRIFFm AMUSEMENT CO/FANY v. MORGAN, 98 8.Ww, (24)
dodye

Applying these rules to the factas given in your request, {t
is olear that the first element ia resent for the reason
that the ocustomer, upon purchasing a designated amount of
merahandise, for which hs is given stemps, has a chance to
receive some emount of merchandise or premiums, We think
theres is no d cudbt that the element of ohance is present in
the scheme for t he reason that the dustomer may receive a
prise, depending upon & particuler pre-designeated number,
from two quarts of oil up to $20.00 in ocash or merchandise
or premium, the exact amount of money or other prize dspende
ing upon whether or not the customer is lueky enowgh to hold
& number appearing upon the master list entitling him to the
largey amounts spegified. In other words, A and B might
purchese the same amount of merchandise from & dealer end
receive the same number of stamps and yet A, by resson of
holding a certain number on the xaster list, would oanly re-
ceive two quarts of oil, whareas B, by r ¢sson of holding
another number on the master list, would be entitled to the
maximum prize of $20.00 in cash or merchandise or preajums,
We, likewise, believe there is no doudt but whet the clcmnt
of eonsidsration is present in that the wholesaler; or t
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smers or patronage resulting from the use Of the system, Ve
think 4t could not be denied that the real purpose of the
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system is to increase customers and patronage end thereby
inorease buminess and profits. '

This departnisnt has written many opinions constru-
ing the lottery laws of the State of Texas and it has found
repeetedly thet schesmes or systems of this type violate the
lottery laws of this state. For the reasons d4iecussed, and
based upon the authorities cited end the additional anthori-
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copies of which we are enclosing for your consideration, we
are of the opiniocn, and you are so edvised, that the systa
or schems desacribed in your request i1a a lottery, in viola-
tion of Article 654 of the Penal Code of the Stote Of Tsxes,
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Yours vaery truly
ATTCRNEY OENERAL OF TEXAS

By @@W‘e L

Harold ¥oCraocken
Assistant
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